
IN THE

Intt^ft ^MtB Oltrrmt (Hmxt nf App^ala

FOR THE NINTH CIRCUIT

GEORGE JAMES, ct al,

Appellants,

vs.

THE WILD GOOSE MINING AND TRADING
COMPANY,

Appellees.

—

O

APPELLANTS' BRIEF.

G. J. LOMEN,
CHAS. E. NAYLOR,

Attorneys for Appellants.

The James H. Barry Co.





IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

GEORGE JAMES, ET al..

Appellants,

vs.

>

THE WILD GOOSE MINING AND
TRADING CO.,

Appellees.

APPELLANT'S BRIEP

.

I.

STATEMENT OF THE CASE.

This is an appeal from the order of the District

Court of Alaska, Second Division, Hon. xA.lfred S.

Moore, Judge, dated November 5th, 1904, refusing a

temporary injunction. Such injunction was sought by

plaintifTs as a provisional remedy, before answer, in an

action to enjoin the defendant from diverting, by means

of several ditches, the waters of Ophir Creek from



plaintiffs' placer mining claim, Number 14, above Dis-

covery Claim on said creek, and also from the intake of

plaintiff's ditch, known as "The 14 Ditch."

The motion for said injunction was made on the

complaint in said action, the affidavits of Alex. Matt-

son, A. J. Sinnes and E. J. Sinnes, and on the oral testi-

mony of George James. The defendant filed the

counter-affidavits of Frank A. Shaw and Chas. D.

Lane, and offered in evidence the findings of said

Court in the case of Hemen vs. Griffith, by which find-

ings the ownership and relative boundaries of claims

14 and 15 on Ophir Creek were determined.

From the record thus made up the following facts

appear:

The plaintiffs are the owners of Claim No. 14 on

Ophir Creek, a placer mining claim, located by plain-

tiffs' predecessors in interest. May 14, 1898, and the

owners, also, of "Ditch No. 14," surveyed, located and

commenced in September, 1901, and completed by

July 2, 1902; whereby 350 miner's inches of water,

under 4-inch pressure, are conducted from a point on

said creek about two miles above said claim 14, and

used for mining purposes on the latter claim. Prior

to the completion of said ditch the plaintiff used the

waters of said creek for sluicing purposes as it flowed

over and across their said claim (Record, page 21 )

.

(See affidavit of Mattson and evidence of James.)

The intake of the ditch is on lands belonging to the



defendant, but, as found by the trial Court, was built

and said 350 inches of water appropriated "with de-

fendants' knowledge and assent" (Record, pages 3 and

67), (See complaint and opinion), and at great cost, to-

wit: $8000.00 (Record, page 3). See complaint).

The defendant is the owner of placer mining claim

No. 15, immediately above and adjoining said claim

No. 14, and of other claims, above and below, on said

stream. Claim No. 15 was located by defendants' pre-

decessors in interest a few days after claim No. 14 was

located. The Court, in determining the boundaries

between said claims, in the case of Hemen vs. Griffith,

found, however, that gold was discovered on claim No.

15 before the discovery thereof was made on claim No.

14, and by reason thereof defendant claims that claim

No. 15 was a prior location (Record, page 53). (See

Findings Hemen vs. Griffith, Defs. Ex. 3, p. 49 Rec-

ord).

Ophir Creek is a natural, non-navigable stream,

flowing over and across all of said claims.

Defendant has built several ditches, whereby the

waters of Ophir Creek are diverted from their natural

channel and used by defendant for mining purposes at

various points.

All these ditches have their intakes above the intake

of plaintiff's No. 14 Ditch, and all of them discharge

below the intake of the latter ditch, and two of them,

the "No. 19" and the "Big Ditch," so-called, discharge

at points below claim No. 14.



In the matter of the location and construction of de-

fendant's ditches, their subsequent extensions, and the

appropriation of the waters carried thereby, the facts

are these:

The Big Ditch:—August 12, 1901, the defendant

caused a notice to be posted, claiming "for mining pur-

" poses, 3000 miners' inches of 6-inch mean pressure on

" this Ophir Creek water right. Said water to be used

" for working the mines on Ophir Creek and vicinity,

" as soon as completed." Work was commenced on the

"Big Ditch" within a short time thereafter, date not

given, and work continued from time to time to the

present day, but no water was diverted thereby until

1903. Capacity, 3500 inches (Recor, pp. 24, 31).

(See affidavit of A. Mattson.)

No. 22 Ditch:—September 11, 1901, one Julson and

others posted a notice claiming to locate and appro-

priate 900 miner's inches of water "intended for use in

" mining and especially for use in the operation of"

certain bench claims belonging to them. They then

built the No. 22 Ditch, which was completed in the

summer of 1902, and water was conveyed thereby to

Claim No. 17, at a point above the intake of the No. 14

Ditch. In 1904, the defendant having acquired said

ditch, extended it to claim No. 15, running the waste

water under the flume of plaintiffs' ditch. Capacity,

900 inches (Record, pp. 23, 31).

No. 19 Ditch:—September 18, 1901, defendant caus-

ed a notice to be posted, claiming therein "at this point



"the water running in this stream (Ophir Creek) to

" the extent of 1500 miner's inches, the same to be con-

" veyed by ditch and used for mining purposes on said

" Ophir Creek and vicinity." The No. 19 ditch, to

carry such water, was constructed as far as claim No.

15 in 1901. In 1902, it was extended beyond claim No.

14, and in 1904 extended still further. The water

conducted thereby was first used on claim No. 15, and

at time of completion of plaintiff's ditch carried only

two sluice heads. Present capacity is 1500 inches

(Record, pp. 31, 32, 23).

The No. 18 Ditch:—Is no longer used (Record, p.

16). (See evidence of James.)

At the completion of the No. 14 Ditch not exceeding

"two sluice-heads" of water were diverted by above

ditches all told (Record, p. 24). (See affidavit of A.

Mattson.)

A large portion of the defendant's counter-affidavits

is devoted to an exhibition of the cost of its ditches, its

large holdings on Ophir Creek, its million-dollar

assets, drouth in July, 1904, the amount of water run-

ning in Ophir Creek on a particular day when the de-

fendants' affidavits were made, and the importance to

defendant of its ditches and appropriations of water.

QUESTIONS INVOLVED.

I. Have plaintiffs' riparian rights been invaded by

the defendant? And herein: (a) Are such rights subject



to the use of the water by defendant in any capacity

other than as a riparian owner of, and for, lands above

the land of plaintiffs? (b) Could the defendant under

the law of prior appropriation acquire water rights on

Ophir Creek which would in any manner increase or

supplement its riparian rights, or diminish those of

plaintiffs, after the riparian rights of each had vested?

(c) In what capacity did the defendant divert the

waters of the creek?

2. Have plaintiffs' rights as appropriators of water

been invaded by the defendant? And herein: (a) Had

the plaintiffs acquired rights as appropriators of water,

whether under the law of prior appropriation or under

the law of estoppel, and, if so, were such rights acquired

prior to the appropriations made by the defendant, or

prior to changes and extensions made by defendant and

interfering with the appropriation made by plaintiffs?

(b) If the plaintiffs cannot maintain their rights to

such appropriation as prior appropriators, can they, as

against defendant's diversion, invoke the law of estop-

pel?

3. Is injunction the proper remedy? And herein:

(a) Is the diversion of the waters by defendant a con-

tinuing one? (b) Is an action for damages an ade-

quate remedy? (c) Are the following matters relied

on by the defendant material as a defense: The cost of

defendant's ditches; the extent of defendant's holdings

and mining operations; defendant's pecuniary responsi-



bility; the alleged drouth in July, 1904; the amount of

water in Ophir Creek on a particular day; the pecuni-

ary loss to the defendant in case an injunction should be

granted?

The Court by its order, and in the opinion hied there-

with, held adversely to the plaintiffs on the several

questions above.

SPECIFICATION OF ERRORS.

1. The Court erred in refusing a temporary injunc-

tion.

2. The Court erred in making and entering its order

herein, dated November 5th, 1904, refusing plaintiffs'

temporary injunction.

3. Errors in the Court's opinion will be noted in the

argument that follows.

ARGUMENT.

We urge the importance of this case. Because this

action is still pending on the merits—because other ac-

tions are also pending in the courts of Alaska involving

similar questions; because large property interests are

involved therein; because these interests and questions

are rapidly increasing in number and extent; because

the questions involved are new in this jurisdiction; be-

cause our local Courts are divided into several divi-

sions, each entertaining divergent views, perhaps,—it

is of great importance that the Appellate Court should,
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at an early day, declare the law governing this class of

cases.

It was no doubt in deference to our new environ-

ments and the hope of a more authoritative utterance

than it could give, that the Court, in its opinion herein,

refrained from declaring the law of the case. The

opinion is largely hypothetical. It neither declares the

existence or character of riparian rights, or the exist-

ence or character of water rights under the law of prior

appropriation, when or how these rights accrue, nor

does it define the relative rights of the claimants to

these several rights among each other.

This case involves many of these questions, and, com-

ing up on a motion for a preliminary injunction, they

are not buried in a voluminous record. We, therefore,

respectfully ask the Court to embrace this opportunity

of declaring the law, as well as deciding the case.

THE LAW OF THE CASE.

By Section 367 of the Civil Code of Alaska "so much
" of the common law as is applicable and not inconsist-

'' ent ivith the constitution of the United States or with

" any law passed or to be passed by the Congress is

*' adopted and declared to be law within the District of

" Alaska."

As owners of No. 14 placer mining claim on Ophir

Creek the plaintififs became and are by virtue of above

provision of the statutes riparian proprietors, and have



the right, as by common law, to have the water flow itt

currere solebat, undiminished, except by reasonable

consumption of the upper proprietor. This right is in-

separably annexed to the soil, and passes with it, not as

an easement or appurtenance^ but as part and parcel of

it. Use does not create the right and disuse cannot de-

stroy or suspend it.

Lux vs. Haggin, lo Pac. (Cal.), p. 755.

Sturr vs. Beck, 133 U. S., 54; 10 S. C't, 350.

Schuab vs. Beam, 86 Fed., 41.

Mason vs. Cotton, 4 Fed., 792.

Union Mills Co. vs. Dangberg, 81 Fed., 73.

Shot-well vs. Dodge, 8 Wash., 337.

Hargrave vs. Cook, 41 Pac. (Cal.), 18.

Dodge vs. Marden. 7 Oregon, 456.

Baxter vs. Gilbert, 124 Cal., 580; 58 Pac, 129.

Rigney vs. Tacoma JJ\ Co., 38 Pac. (Wash.),

147.

Alder Gulch M. Co. vs. Noyes, 9 Pac, 581 ; 60

Am. St. R., 808 n.

Riparian rights attach to the ownership of a placer

mining claim situated on a natural stream from the date

of the location.

Sturr vs. Beck, ante.

Schwab vs. Beam, ante.

Cruse vs. McCauley, 96 Fed., 369.

Brader vs. Mining Co., loi U. S., 275.
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Stark vs. Storrs, 6 Wall., 402.

Gibson vs. Chotteau, 13 Wall., loi.

Shepley vs. Coivan, 91 U. S., 337.

Ely vs. Ferguson, 91 Cal., 187; 27 Pac, 587.

" No attempt to take the water only can override the

" prior appropriation of both land and water."

Sturr vs. Beck, ante.

After the location of the claims on Ophir Creek the

stream was segregated from the public domain, and the

waters thereof were no longer subject to appropriation

under the doctrine of prior appropriation, the latter ap-

plying only to public lands.

Hargrave vs. Cook, 41 Pac. (Cal.), 18; 8 Cal.,

323-

Benton vs. Jay cox, 49 Pac. (Wash.), 495; 39 L.

R. A., 107; 61 Am. St., 912.

Schwab vs. Beam, ante.

Sturr vs. Beck, 133 U. S., 541.

Larson vs. Nav. Co., 23 Pac. (Or.), 974.

Faull vs. Cook, 26 Pac. (Or.), 662.

Curtis vs. Water Co., 23 Pac. .(Or.), 808.

Simmons vs. Winters, 27 Pac. (Or.), 7.

Carson vs. Center, 52 Pac. (Or.), 506.

Alia Land & W. Co. vs. Hancock, 85 Cal,. 219;

20 Am. St., 217; 24 Pac, 645.

Cruse vs. McCauley, 96 Fed., 369.



II

Vernon Irrig. Co. vs. Los Angeles, io6 Cal.,

237; 39 Pac, 762.

Ison vs. Nelson M. Co., 47 Fed., 199.

Lehigh Co. vs. Indep. Ditch Co., 8 Cal., 323.

KraiI vs. U. S., 79 Fed., 241.

Bathgate vs. Irvine, 126 Cal., 135; 77 Am. St.,

158; 58 Pac, 442.

There is no presumption that the lands were public,

and the showing in the record is to the contrary.

City of Santa Cruz vs. Enright, 30 Pac, 197.

'* Where there is a valid location of a mining claim,

" the area becomes segregated from the public domain,

" and the property of the locator."

St. Louis M. & M. Co. vs. Montana M. Co., 171

U. S., 650, 655.

Even an Act of Congress could not divest riparian

rights already vested.

Bigelow vs. Draper, 69 N. W., 573.

The plaintiffs, having a clear legal right to the

natural flow of Ophir Creek over their claim, cannot

be unwillingly deprived of it without compensation or

due process of law. The record shows their damages

to be real and substantial; but even if their damages

were slight or merely nominal, the right still exists and
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cannot be violated with impunity. The law presumes

damage in such case; and when the act done is such,

that by its repetition or continuance it may become the

foundation or evidence of an adverse right, its repeti-

tion or continuance will be restrained by injunction.

Rigney vs. T. L. & W. Co., 38 Pac. (Wash.),

147.

Webb vs. Mfg. Co., 3 Sumn., 189; Fed. Cas.

17, 322.

Weiss vs. Oregon I. & S. Co., 1 1 Pac, p. 256.

Angell on Water Courses, No. 135.

Moore vs. Clear Lake W. Co., 8 Pac. (Cal.),

816.

Anderson Land & C. Co. vs. B. McConnell, 133

Fed., 581.

Lux vs. Haggin, ante.

Riparian rights and those arising under the law of

prior appropriation differ in many essentials, and

should not be confounded. The former go with the

land, and do not depend upon user or non-user. As be-

tween riparian owners, they are relative and mutual,

coextensive as to time and equal in rank.

See:

Lux vs. Haggin, and other cases, ante.
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In above particulars the rights by appropriation dif-

fer from riparian rights.

Conrad vs. Arrowhead & Co., 37 Pac, 385.

Cash vs. Thornton, 34 Pac. (Colo.), 268.

Riparian rights have a more substantial and perma-

nent foundation than that of appropriation. Anticipa-

tion in the use of water does not affect such ri^ht when

once established.

Heath vs. Williams, (Me.), cited in N, 43 Am.
Dec, 270.

And see:

Pugh vs. PVheeler, cited. Id., 273.

The rights of the defendant as a riparian proprietor

are not an element in this case. All the diversions made

by defendant and complained of by plaintiffs were

made under claim of prior appropriation and for pur-

poses wholly foreign to riparian rights. Such appro-

priation, being subsequent to the riparian rights vested

in plaintiffs, cannot avail the defendant. The bill *'is

" not brought to determine between riparian owners

" the amount of water they are severally entitled to use,

" but it is brought by riparian owners (and appropria-

" tors) against a person, who, by virtue of alleged ap-

" propriation claims the right to use all the waters of

" the stream."

Rincon W .
©* P. Co. vs. Anaheim, 1 15 Fed., 546.



The necessities of one man's business cannot be the

standard of another's rights.

Weiss vs. O. I. & S. Co.,ii Pac, 256.

Wheatley vs. Chrisman, 24 Am. St. R., 302.

If defendant requires more than its share of water,

or any water other than it has a right to as riparian

owner, it must resort to its rights under the law of emi-

nent domain, or purchase.

Penn. R. Co. vs. Miller (Pa.), 3 Atl., 780.

Gould vs. Eaton, 49 Pac. (Cal.), 577.

Lytle Creek W. Co. vs. Perdewj 65 Cal., 477.

Johnson vs. Superior Court, Id., 567.

J Pom. Eq. Jur., 1351, and note.

So far as the defendant used the water on claims be-

low the claim of the plaintiffs, such user was, as to the

latter claim a mere diversion.

Pope vs. Kinman, 54 Cal., 3.

Crooker vs. Bragg, 25 Am. Dec, 555.

It was the right of the plaintiffs as riparian proprie-

tors to have the whole volume of the stream flow in its

natural channel over and through their claim. And if

those owning claims above plaintiffs divert or consume

the stream or any portion of it, except for necessary and

reasonable riparian uses, plaintiffs may have their ac-

tion against them. "Hence, in such action it is not a
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" proper or admissible defense that the plaintiffs, not-

" withstanding the acts complained of, have enough
" water left for their uses and purposes, or would have

" enough if they properly controlled or secured it."

Black's Pomeroy on Water Rights, 72.

Gilzinger vs. Saugerties W. Co., 21 N. Y. Sup.,

121.

Miller vs. Windsor W. Co., 23 Atl., (Pa.) 1 132.

The mere fact that plaintiffs may bring an action for

each recurring injury does not prove the adequacy of

the legal remedy. Indeed, there is no adequate and ef-

fectual remedy or relief from a constantly operating in-

jury save that of prevention. The cause of action does

not depend upon the weather, upon a wet or a dry sea-

son; nor can the damages well be estimated in the case

of unlawful diversion of water.

Rigley vs. T. L. & W. Co., ante.

Heilbron vs. Fowler, 17 Pac. (Cal.), ^35.

It may be true that the plaintiffs had a remedy at law,

but it is not enough that there is a remedy at law. It

must be plain and adequate, or in other words as prac-

tical and efficient to the ends of justice and its prompt

administration as the remedy in equity.

Pretica vs. Land Grant Co., 56 Fed., 674.

Boyce's Executors vs. Grundy, 3 Pet., 210.
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Oelrichs YS. Spain, 15 Wall., 211, 228.

Gormely vs. Clark, 134 U. S., 338.

The finding of the Court that the appropriations of

water by the defendant were prior in time to that made

by plaintiffs rests wholly upon the dates of the notices of

water rights introduced in evidence by the defendant.

In the absence of law and custom giving the notices

force or validity, the claims to water rights can only

ripen into valid appropriation when there is an actual

appropriation or user of the water for a beneficial pur-

pose.

Nevada Ditch Co. vs. Bennett, 45 Pac. (Or.),

472.

Gassert vs. Noyes, 44 Pac, 959.

Columbia M. Co. vs. Holter, i Mont., 296.

Fabian vs. Collins, 3 Mont., 225.

Cole vs. Logan, 33 Pac. (Or.), 568.

Alder Gulch M. Co. vs. Noyes, 9 Pac, 581.

Cruse vs. McCauley, 96 Fed., 369.

Irwin vs. Straight, 4 Pac, 1215.

Sturr vs. Beck, ante.

Tucker vs. Jones, 19 Pac, 571.

Fuller vs. Swan, Id., 837.

The Court does not take judicial notice of customs

concerning water rights.

Lewis vs. McClure, 8 Or., 273.

8g Am. Dec, 665, note.
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The whole theory of appropriation for beneficial use

is based upon prior possessory right to the water, an

actual diversion.

Gassert vs. Noyes; Cruse vs. McCauley ; ante.

ISSUES AND ARGUMENT ON THE FACTS.

The defendant does not deny that plaintiffs are ri-

parian proprietors; nor that plaintiffs have lawfully ap-

propriated the water carried in their ditch; nor that it

(defendant) diverts water by means of its ditches,

which would otherwise flow over and through plain-

tiffs' claim, and past the intake of plaintiffs' ditch; nor

that plaintiffs have been damaged by such diversion.

Defendant seeks to justify the diversions of water by

it made, on the following grounds:

1. Priority of location of its mining claims.

2. Priority of appropriation of the water diverted.

3. No diversion of water used or needed by plaintiffs

in their riparian rights.

4. No diversion diminishing the water-supply of

plaintiffs' ditch, except during drouths.

5. Defendant's larger holdings, operations and ne-

cessities.

6. Expenditure of large sums of money in the con-

struction of its ditches.

7. That plaintiffs have an adequate remedy at law.
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8. Pecuniary loss to defendant should an injunction

issue.

As to the first of these defenses the plaintiffs reply:

(i) that priority of location of the mining claims on

Ophir Creek is immaterial, as between riparian owners;

Mason vs. Hill, cited in Lux vs. Hoggin, lo Pac,

751,752;

that the rights of the latter do not depend upon the time

of location, but upon the locus of the claim; (2) that

plaintiffs' claim, No. 14, was in fact located prior to

defendant's claim. No. 15, although it was held in an

action, between other parties, that gold was first dis-

covered on No. 15, and that this fact controlled the

boundaries between said claims, it appearing that, in

the location of said claims, one overlapped the other;

(3) that there is no pretense that the diversion com-

plained of, and effected by means of defendant's ditches,

is made by defendant in its capacity as riparian owner,

nor for riparian uses; hence, that the relative priority of

the riparian proprietorships is foreign to the questions

involved.

As to the second ground of defense, the plaintiffs re-

ply: (i) that the appropriations and diversions of the

defendant, being subsequent to the vesting of plaintiffs'

riparian rights, the latter cannot legally be aft'ected by

the former; that as to all water carried from points

above claim No. 14 to points below said claim, and to
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whatsoever uses put, the same is, as to plaintiffs' riparian

rights, a mere diversion and a nuisance; and that, as to

all of such water, plaintiffs as riparian proprietors are

entitled to have it, nt currere solebat] that plaintiffs

rights as riparian owners are only subject to reasonable

riparian uses on claims above] that none of defendant's

diversions are for riparian uses, and are not made under

riparian rights, but under pretended rights of prior ap-

propriation; (2) that the appropriations of the water

by defendant, and the diversions thereof, were without

warrant or authority of law; that the law of prior ap-

propriation, if it exists at all in Alaska, and as distin-

guished from riparian proprietorship, can only be in-

voked when the appropriation is made on public lands,

and not when, as here, they are made on lands or of

waters in a creek already segregated from the public

domain by the location of placer mining claims an such

creek; (3) that in the matter of appropriation the plain-

tiffs were in fact prior in time, in that, with the excep-

tion of two sluice-heads of water carried in the No. 19

ditch and used by defendant on its claim No. 15

(Record, p. 24), (See Affidavit of A. Mattson), they

were the first to actually divert the water and to apply

it to a beneficial use; that in the absence of law or cus-

tom giving such effect thereto, the posting of notices of

water-rights cannot initiate such rights, or operate so

as to make subsequently perfected appropriations re-

late back to the date of the notice or the posting there-
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of; nothing short of actual appropriation for a benefi-

cial use can perfect such rights; (4), assuming that the

defendant's notices of water-rights, though wholly

gratuitous and unknown to law or custom, so far as dis-

closed by the record—and it cannot be presumed

—

might, if sufficiently definite, have served some pur-

pose, the notices in the record (Record, pp. 30, 38, 47,

42, Shaw and Lane Affidavits), with the possible excep-

tion of the Juelson notice (Record, p. 39), are too in-

definite to found upon them any claim of right; and, if

such notices cannot control the dates of the appropria-

tions, then the record furnishes no data, except actual di-

version and user, by which to determine the dates of the

appropriations. (5) The notices do not give the points

of diversion, the means of diversion, the amount of

water appropriated, when measured by time; the place

or purpose of intended use, or for whose benefit the

same was appropriated. (6) The record shows that

the defendant has changed and extended some of its

ditches beyond the intake of plaintift's' ditch, since the

completion of the latter (Record, pp. 23, 24) (Affidavit

of A. Mattson). Assuming that both parties were ap-

propriators of water on July 2, 1902, the date of the

completion and use of plaintiffs' ditch (Record, p. 22),

(Affidavit of A. Mattson), the defendant could not sub-

sequently make changes and extensions to the injury of

the rights then vested in plaintiffs as appropriators.

(7) The plaintiffs' appropriation having been made
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on land belonging to the defendant, with its knowledge

and assent, and at large expense, the defendant should

not be permitted to revoke the implied license, nor be

permitted to defeat the rights acquired thereunder, by

any subsequent diversion of the water diminishing the

flow in plaintiffs' ditch.

3. As to defendant's claim that it diverts no water

used or needed by plaintifi's in the exercise of their ri-

parian rights, we reply: (i) that, except as defendant

uses the water in the exercise of its riparian rights, it

does not lie in its mouth to say what amount of water

plaintiffs need, or are entitled to; nor does the use, dis-

user or non-user of the water by plaintiffs affect their

rights as riparian proprietors, though it might affect

the amount of damages recoverable. (2) The defend-

ant has no right, in any capacity, as against plaintiffs'

riparian rights, to divert the water beyond the plaintiffs'

claim. (3) That as to any diversion of water beyond

their claim, plaintiff's are entitled to all the water, and

should have injunction to prevent the continuing in-

jury, and to prevent such diversion from ripening into

a right.

4. We submit that the rights of the plaintiffs do not

depend upon the weather, or whether the season be wet

or dry. If the defendant diverts water to plaintiffs' in-

jury, and to which it is not entitled, the dryness of the

season would only seem to add to the plaintiffs' necessi-

ties. Nor is the equitable jurisdiction of the Court de-
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pendent upon the conditions of the weathei" or the sea-

sons. The trial Court seems to have thought that the

past injury was the only legitimate subject of inquiry,

because plaintiflfs had not "with any degree of certainty"

prognosticated the weather and shown when, and how

often, the injury would recur. It is the means em-

ployed, the ability, and claim of right, once exercised by

defendant, and the probability that the defendant will

continue to employ such means and claim such right, in

violation of the rights of plaintiffs and to the injury of

the latter, that constitutes the real injury, and calls for

the preventive power of the Court. The act of God and

the will of the defendant may combine, but that does not

exonerate the defendant, nor change the cause of action.

5. The necessities of one man's business cannot be

the standard of another's rights.

6. The greater the expenditures made by the de-

fendant, the greater the probability of the continuance

of the injury and the greater the injury and the damages

threatened.

7. The objection that plaintiffs have an adequate

remedy at law is best answered by the fact that the di-

version of the water is in its nature a continuing one,

that the real injury is to a right, that, unless prevented,

the diversion will ripen into an adverse right, and that

the damages are difficult of admeasurement. The rem-

edy at law must be as effectual and practical as the rem-

edy in equity.
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8. To argue that plaintiffs should not prevail, be-

cause it would entail loss upon the defendant, is begging

the question. It is a new form for saying that "might

makes right."

There are some points raised in the opinion of the

trial Court, sua sponte, which we cannot pass unchal-

lenged :

I. The Court say: -'The plaintiffs changed the place

" and manner of appropriating the waters of the

" stream." This finding is due to a misunderstanding

or confusion of the law of riparian rights and the law of

prior appropriation. No "change" was made by plain-

tiffs in their rights. The acquisition of the new^ right

was not an abandonment of the old. The rights were in-

dependent. The exercise of one did not suspend the

other. The Court confounded the question of rights

with the exercise of rights. It thought to transfer one

with the shifting use or exercise of the other. This led

the Court into the error of holding that riparian rights

depend upon the use or non-user of the water, and into

supposing that plaintiffs could not be injured in rights,

which they were not, for the time being, exercising.

The Court's mind seems to have dwelt upon the ques-

tion of damages. If the Court were correct, it would

be necessary for plaintiffs at all times to exercise their

rights in order to maintain them. If the rights were
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alternately exercised, for periods however short, no ac-

tion would lie, (according to the Court's theory), pro-

vided defendant could open and shut its waste-gates

with equal celerity. Water-rights can not be made to

depend upon such a game of see-saw. Following the

proposition to its ultimate conclusions results in a re-

ductio ad absurdum.

The fact that plaintiffs did not complain of the injury

to their riparian rights so long as they had a more bene-

ficial use of the water by means of their ditch, is no rea-

son for holding that they cannot complain of such in-

jury when defendant has also deprived them of the lat-

ter use. Two wrongs do not make a right. Much less

should the Court so hold, when it finds that the so-called

"change" or "election" was unwarranted in law. Such

reasoning is as fallacious as the mathematical proposi-

tion that "once one is two." Speaking of changes, it is

noticeable that the Court took no note of the changes

made by the defendant in their ditches, subsequent to

the completion of the plaintiffs' ditch. This w^ould have

been pertinent and material.

The Court further say: "the plaintiffs' real claim to

" relief must stand upon the right w^hich they as appro-

" priators of water assume to be theirs"; and, again:

" the real injury to the plaintiffs is the loss of time and

money," &c. If this had been an action at law for dam-

ages there might have been some reason for the Court

holding as above. The damages in this case are merely
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incidental. It is the injury to the rights of plaintiffs that

is the gravamen of the action. While the damages, to

date, have principally resulted from the diversion of

the waters from plaintiffs' ditch, the same diversion is

an injury to plaintiffs in their dual rights.

The Court further say: "the scarcity of water in

" plaintiffs' ditch in July was not a continuing condi-

tion." Again: "no continuing injury has with any cer-

" tainty been shown to be threatened to the plaintiffs in

" any relation." This opinion was based upon the

drought theory; and upon the Court's finding that

plaintiffs were not injured in their riparian rights, be-

cause they were not at the time exercising same; and

upon the further finding that plaintiffs were not injured

in their rights as appropriators, because such rights were

subordinate to those of defendant. We have already

pointed out that the drought would rather emphasize

the importance to plaintiffs that the creek should carry

a full stream ; that, if defendant's claim to the water be

valid, it may be exercised at any time, and, if not valid,

that the drought could not make it so, nor change the

cause of action. As to the injury to plaintiffs' riparian

rights we have tried to show that these do not depend

upon user or non-user, and are only subject to other ri-

parian rights, which, however, are not exercised by the

defendant in the diversion of the water in question; that

under the circumstances the question is not how much

water each is entitled to, but whether defendant can di-
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vert any of the water. As to plaintiffs' rights as appro-

priators, the Court must determine from the facts: (i)

whether their appropriation, actual diversion for a

beneficial use, was prior to that of the defendant; or (2)

whether the injirry to such appropriation was caused by

the subsequent changes and extensions of defendant's

ditches; or, (3) whether the defendant, under the cir-

cumstances, is estopped from revoking the implied

license under which the plaintiffs made their appropria-

tion and diversion. As to the injury being a ''continu-

ing'^ one, we can only say: res ipsa loquitur. It should

be sufficient to observe that the defense insists upon the

right to continue the diversion, and that defendant's

ditches are not of a character that would indicate a tem-

porary diversion, or a smaller diversion than the ca-

pacity of its ditches, which, upon defendant's own

showing, exceeds the volume of water in Ophir Creek.

(Record, pp. 45, 46.) "The Court looks at the nature

of the acts."

See: '

Miller & Lux vs. Rickey, 127 Fed., 573.

Anderson Land, &c., Co. vs. McConnell, 133

Fed, 581,584.

Plaintiffs do not believe in any "dog in the manger"

policy. For two years, and while their appropriation

and use of water by ditch was unmolested, they did not

complain of injury to their riparian rights , although de-
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fendant's appropriations and diversions were, as to

same, wholly unwarranted in law,—because the dam-

ages, under those conditions, were nominal. If they

could rest secure in their appropriation they might still

continue to give the defendant the benefit, which they

can not afiford to give, when deprived of their own ap-

propriation, which is exceedingly small, when com-

pared to that of the defendant. By^the action of the de-

fendant, and not from choice, the plaintiffs have been

forced to maintain their rights, in an effort to compel

the defendant to "be good."

It would be passing strange, however facts may be

juggled, if defendant under any system of water-rights,

should be enabled, after the location of placer mining

claims along the whole length of the creek, by numerous

persons, to control all the waters of the creek. The mere

effort to do so savors of suspicion. If the motive of the

defendant could be surmised, it would probably lie in

an effort not only to secure all the water of the creek, but

also, by a method known to large and powerful corpora-

tions, of freezing out the small-fry, and thus control all

the placer diggings as well as the water.

We think the Court should find no difficulty in grant-

ing the injunction prayed for.

Respectfully submitted,
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CHAS. E. NAYLOR,

Attorney^ for Appellants.


